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In this nedical mal practice case, we consi der two i ssues:
1) whether a court may instruct a jury that it may find a
hospital vicariously liable for the negligence of a “unit” of
the hospital, and 2) whether MCL 600.2912a sets forth the
standard of care for nurses in nmal practice actions and, if so,

whi ch standard appli es.



We hold that vicarious liability may not be prem sed on
the negligence of a “unit” of a hospital and that substanti al
justice requires reversal. The “unit” instruction relieved
plaintiffs of their burden of proof and did not provide the
jury with sufficient guidance. For a hospital to be held
liable on a vicarious liability theory, the jury nust be
instructed regarding the specific agents of the hospital
agai nst whom negligence is alleged and the standard of care
appl i cable to each agent.

Further, we hold that the plain|anguage of MCL 600.2912a
does not prescribe the standard of care for nurses because
they do not engage in the practice of nedicine. Absent a
statutory standard, the comon-|aw standard of care applies.
Under the common-| aw standard of care, nurses are held to the
skill and care ordinarily possessed and exercised by
practitioners of their profession in the same or simlar
| ocalities.

[
FAcTuAL BACKGROUND AND PROCEDURAL POSTURE

On February 8, 1990, Brandon Cox was born at 26 or 27
weeks gestation, weighing approximtely 900 grarns. He was
pl aced i n the neonatal intensive care unit (N CU) of defendant
hospital, and an wunbilical arterial catheter (UAC) was
inserted into his abdonen to nonitor his blood gases, anong
ot her uses. At 4:00 p.m on February 10, Nurse Martha
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Pl amondon drew bl ood fromthe UAC and repositi oned Brandon. At
4:20 p.m, it was discovered that the UAC had becone
di sl odged, causing Brandon to bleed fromhis unbilical artery
and | ose approximately half his blood supply. No cardiac or
respiratory al arm sounded. The events that followed are in
di sput e. Nurse Planondon testified that she imediately
applied pressure to stop the bl eeding and summoned Dr. Robert
Villegas, who ordered a push of 20cc of Plasmanate. Dr.
Villegas did not recall the event. Nurse Pl anondon al so
testified that she paged Dr. Any Sheeder, a resident in the
NI CU. Dr. Sheeder ordered another 10cc of Pl asmanate and 20cc
of packed red blood cells. On February 11, Brandon was
transferred to Children’s Hospital. On February 13, a crani al
ul trasound showed that Brandon had suffered intracranial
bl eeding. He was subsequently di agnosed with cerebral palsy
as well as mld nmental retardation.

In 1992, plaintiffs filed this nedical mal practice action
agai nst defendant and one of its doctors, Dr. Edilberto
Moreno.! Plaintiffs presented expert testinony at trial that
Nurse Planmondon and others had breached the applicable
standard of care. Def endant offered expert testinony

supporting a contrary view. Defendants argued that plaintiffs

'The parties stipulated to dismss Dr. Mreno before
trial.



coul d not prove that the renoval of the UAC caused Brandon’s
injuries, as the injuries were not uncommon for infants born
at 26 or 27 weeks’ gestation. The judge rul ed, over defense
objection, that a “national” standard of care applies to
nurses and the other individuals alleged to have been
negl i gent.

The jury found in favor of plaintiffs and awarded
$2, 400,000 in danmmges. Def endant noved for |udgnent
notwi t hstanding the verdict, a newtrial, or remttitur. The
trial court found that little evidence of causation existed
and ruled that it would grant a new trial unless plaintiffs
accepted remttitur to $475,000. Plaintiffs appeal ed, and t he
Court of Appeals ordered the trial court to produce a detail ed
opinion indicating the basis for remttitur.? On remand, the
trial court reversed the prior grant of remttitur and granted
a judgnent notw thstanding the verdict in favor of defendant,
hol ding that plaintiff had failed to establish negligence on
the part of any particular nurse or doctor.

Again plaintiffs appealed, and the Court of Appeals
reversed and reinstated the original jury verdict.® The Court

held that sufficient circunstantial evidence of negligence

2Unpubl i shed order, entered Decenber 14, 1994 (Docket No.
179366) .

‘Unpubl i shed opi ni on per curiam issued Novenber 22, 1996
(Docket No. 184859).



exi sted and t hat defendant had not preserved its argunents by
filing a cross-appeal. Defendant then filed a cross-appeal,
whi ch was di sm ssed because def endant had not subnitted a copy
of the circuit court order. The circuit court then vacated
the order granting judgnment notw thstandi ng the verdict and
reinstated the jury verdict. Def endant appeal ed, and the
Court of Appeals held, over a dissent, that defendant’s
appel l ate i ssues were not preserved because it had failed to
file a cross-appeal fromthe original circuit court order.*
Def endant appealed to this Court. W vacated the
decision of the Court of Appeals and remanded for
consi deration of defendant’s issues.® On remand, the Court of
Appeals again affirnmed, over a dissent, in a published
deci sion.® Defendant filed an application for leave to
appeal to this Court. W denied |leave to appeal.” W then
granted defendant’s notion for reconsideration and granted

| eave to appeal .?®

‘Unpubl i shed opinion per curiam issued April 6, 1999
(Docket No. 205025).

462 M ch 859; 613 NVW2d 719 (2000).
243 M ch App 72; 620 NVd 859 (2000).
464 M ch 877; 630 NV2d 625 (2001).
“465 M ch 943; 639 NV&d 805 (2002).
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I
JURY | NSTRUCTI ON

A
STANDARD OF REVI EW

We review clains of instructional error de novo. Jury
instructions should include “all the elenents of the
plaintiff’s clainms and should not omt nmaterial issues,
def enses, or theories if the evidence supports them” Case v
Consumers Power Co, 463 Mch 1, 6; 615 Nwd 17 (2000).
Instructional error warrants reversal if the error “resulted
in such unfair prejudice to the conplaining party that the
failure to vacate the jury verdict would be ‘inconsistent with
substantial justice.’” Johnson v Corbet, 423 Mch 304, 327;
377 NWad 713 (1985); MCR 2.613(A).

B
D scussi oN

W hold that the trial court inproperly nodified SJI2d
30. 01 by substituting “hospital neonatal intensive care unit”
for the specific profession or specialties at issue. Further,
we hold that the error requires reversal because failure to do
so woul d be inconsistent with substantial justice.

When the trial judge discussed the jury instructions with
the parties, he indicated that he woul d phrase SJI2d 30.01 “in

[his] own way.”® The judge stated:

’Unnodi fied, SJI2d 30.01 provides:



Vll, I'"'mgoing to indicate that with respect
to Defendant’ s conduct, the failure to do sonethi ng
which a hospital with a neonatal intensive care
unit would do or would not do. That’'s the way |'m
going to phrase this.
Def endant obj ected, requesting that the instructions state the
standard of <care “with regard to a neonatal nurse
practitioner!i® of ordinary learning or judgnent or skill in
this community or simlar one.” Defense counsel contended
that the case had focused on Nurse Planondon and her
responsi bility regarding the UAC and was not as broad as the

entire unit. The judge overrul ed defendant’s objection.

When he instructed the jury, the judge significantly

When | use the words “professional negligence”
or “malpractice” with respect to the defendant’s

conduct, | nean the failure to do sonething which a
[ name profession] of ordinary | earning, judgnment or
skill in [this comunity or a simlar one/ nane

particular specialty] would do, or the doing of
sonething which a [nane profession] of ordinary

| earni ng, judgnent or skill would not do, under the
same or simlar circunstances you find to exist in
this case.

It is for you to decide, based upon the
evi dence, what the ordinary [nane profession] of
ordinary |earning, judgnent or skill would do or
not do under the same or simlar circunstances.

""No evi dence in the record suggests that Nurse Pl anondon
was a “nurse practitioner,” which is a specialized termused
in nursing that refers to a registered nurse who receives
advanced training and is qualified to undertake sone of the
duties and responsibilities formerly assumed only by a
physi ci an. See Merriam-Webster’s Collegiate Dictionary. The
only evidence presented at trial indicated that Nurse
Pl anmondon was a regi stered nurse.
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nodi fied SJI2d 30.01, stating:
When | use the words professional negligence

or malpractice with respect to the Defendant’s

conduct, | nean the failure to do sonething which a

hospital neonatal intensive care unit would do or

the doing of sonething which a hospital neonatal

intensive care unit would not do under the sane or

simlar circunstances you find to exist in this
case.
It is for you to decide, based upon the

evi dence, what the hospital neonatal intensive care

unit with the learning, judgnent or skill of its

peopl e would do or would not do under the sane or

sim |l ar circunstances.
In other words, the jury instruction as nodified elimnated
any reference to any particular profession, person, or
specialty, substitutinginstead the phrase “neonatal intensive
care unit.” The nodified jury instruction also failed to
di fferenti ate between t he vari ous standards of care applicabl e
to different professions and specialties.

The plaintiff in a nmedical mal practice action “bears the
burden of proving: (1) the applicable standard of care, (2)
breach of that standard by defendant, (3) injury, and (4)
proxi mat e causati on bet ween the al | eged breach and the i njury.
Failure to prove any one of these elenents is fatal.”
Wischmeyer v Schanz, 449 M ch 469, 484; 536 NW2d 760 (1995).
Crucial to any nedical nmalpractice claim“is whether it is
all eged that the negligence occurred within the course of a
prof essional relationship.” Dorris v Detroit Osteopathic Hosp

Corp, 460 M ch 26, 45; 594 NWd 455 (1999), citing Bronson v
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Sisters of Mercy Health Corp, 175 M ch App 647, 652; 438 NWd
276 (1989). A hospital may be 1) directly liable for
mal practice, through clains of negligence in supervision of
staff physicians as well as sel ection and retention of nedi cal
staff, or 2) vicariously liable for the negligence of its
agents. Id, Theophelis v Lansing Gen Hosp, 430 M ch 473, 478,
n 3; 424 NWd 478 (1988) (opinion by RFFIN, J.). Her e
plaintiffs have not advanced clains of direct negligence on
the part of defendant hospital. Therefore, defendant’s
liability must rest on a theory of vicarious liability.! Id.
at 480.

Vicarious liability is “indirect responsibility inposed
by operation of law.” I1d. at 483. As this Court stated in
1871:

[T]he master is bound to keep his servants
within their proper bounds, and is responsible if

he does not. The law contemplates that their acts

are his acts, and that he is constructively present

at them all. [ Smith v Webster, 23 M ch 298, 299-300

(1871) (enphasis added). ]

In other words, the principal “is only |iable because the | aw
creates a practical identity with his [agents], so that he is

hel d t o have done what they have done.” 1Id. at 300. See al so

Ducre v Sparrow-Kroll Lumber Co, 168 M ch 49, 52; 133 NW 938

"Al't hough plaintiffs’ first amended conpl aint contains
numer ous charges of direct negligence by defendant hospital,
they of fered no evidence of direct negligence at trial.
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(1911).

Applying this analysis, defendant hospital can be held
vicariously liable for the negligence of its enployees and
agents only. The “neonatal intensive care unit” is neither an
enpl oyee nor an agent of defendant. At nost, it is an
organi zati onal subsection of the hospital, a geographic
| ocation within the hospital where neonates needing i ntensive
care are treated. No evidence in the record suggests that the
neonatal intensive care unit acts independently or shoul ders
any independent responsibilities. Therefore, because no
evi dence exists that the neonatal intensive care unit itself
i s capabl e of any independent actions, including negligence,
it follows that the unit itself could not be the basis for
defendant’s vicarious liability.

The negligence of the agents working in the wunit,
however, could provide a basis for vicarious liability,
provided plaintiffs met their burden of proving (1) the
appl i cabl e standard of care, (2) breach of that standard, (3)
injury, and (4) proximte causation between the al |l eged breach
and the injury with respect to each agent alleged to have been
negligent. The phrase “neonatal intensive care unit” is not
nmere shorthand for the individuals in that wunit; rather,
plaintiffs nmust prove the negligence of at | east one agent of

the hospital togiverisetovicarious liability. Instructing
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the jury that it nmust only find the “unit” negligent relieves
plaintiffs of their burden of proof. Such an instruction
allows the jury to find defendant vicariously |iable wthout
speci fying which enpl oyee or agent had caused the injury by
breachi ng the applicable standard of care.?'?

On this point, we agree with the Court of Appeals
decision in Tobin v Providence Hosp, 244 Mch App 626; 624
NV2d 548 (2001). In Tobin, the trial court refused to nodify
SJI2d 30.01 to require the jury to deternm ne whether each
i ndi vi dual category of specialist who attended the decedent
had violated the standard of care applicable to that
specialty. Instead, the trial court instructed:

When | use the words "professional negligence”

or "malpractice" with respect to the defendant's
conduct, | nean the failure to do sonething which a

“Contrary to the dissent’s assertions, our holding does
not increase plaintiffs’ burden or insulate defendants from
liability. Rather, our holding nerely requires plaintiffs to
establ i sh which agent commtted the negligence for which the
principal is liable as required by agency principles and
medi cal mal practice |aw The dissent observes that no
authority directly addresses the “unit” instruction given
here, but our analysis is well-grounded in undi sputed agency
principles. The dissent acknow edges that a plaintiff nust
show that an agent of the hospital commtted mal practice but
provides no authority for its conclusion that a “unit” is
consi dered an agent of a hospital. Further, the dissent cites
no authority for its assertion that plaintiffs who are unabl e
to establish which professional is negligent are sonmehow
relieved of the requirenment of proving a violation of the
rel evant standard of care by the particul ar agent for whomt he
hospital is to be held vicariously liable. No principle of
|aw provides that plaintiffs are required to prove every
el ement of their case unless is it “too difficult” to do so.
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hospital's agents/servants/enployees of ordinary
| earni ng, judgnent or skill in this comunity or a
simlar one would do, or the doing of sonething
which a hospital's agents/servants/enpl oyees of
ordi nary | earning, judgnent or skill would not do,
under the sane or simlar circunstances you find to
exi st in this case.

It is for you to decide, based upon the

evi dence, what t he ordi nary hospital s
agent s/ servants/ enpl oyees or [sic, of] ordinary
| ear ni ng, judgnment or skill would do or would not
do under the sanme or simlar circunstances. [ Id. at
672.]

The Court of Appeals found that the refusal to nodify was
error, stating:

The unnodi fi ed standard i nstruction, under the
circunstances of this case, was not specific
enough; it permtted the jury to find that, for
exanple, the nurse anesthetist violated the
standard of care applicable to a critical care unit
physi ci an. The standard instruction is sufficient
to inform the jury of the definitions of
"prof essional negligence" and "mal practice"” in the
ordinary case involving one or two naned
def endants. However, in this case plaintiff chose
to bring suit against the hospital and its
(unnaned) agents, servants, or enployees. Thus, it
was i ncunbent on the trial court to ensure that the
jurors clearly understood how they were to
determ ne whether any of defendant's enployees
commtted professional negligence or nmalpractice
under the particular standard of practice
applicable to their specialty. The unnodified
standard instruction did not fulfill that function.
[ Id. at 673.]

Simlarly, in this case, plaintiffs did not nane any

specific agents of the hospital in their lawsuit at the tine
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of trial.® Dr. Carolyn S. Crawford, an expert wtness for
plaintiffs, «criticized the care of several agents of
def endant, i ncl udi ng a neonat ol ogi st, arespiratory therapi st,
a resident, and Nurse Planondon.'* The trial court’s “unit”
instruction did not specify the agents involved, nor did it
ensure that the jurors understood the applicabl e standards of
care. The respiratory therapist, for exanple, may not be held
to the standard of care of the neonatol ogist. The “unit”
instruction failed to ensure that the jury clearly understood
1) which agents were involved, and 2) that it could find
pr of essi onal negligence or mal practice only on the basis of
the particul ar standard of care applicable to each enpl oyee’s

prof ession or specialty.?

BOriginally, the suit naned Dr. Mreno, but the parties
stipulated to his dism ssal before trial.

“Justice Markman correctly observes that nuch of the
evi dence at trial focused on Nurse Pl anondon, but plaintiffs
presented evidence that other individuals were negligent as
well. In fact, the trial court ruled that the “unit”
i nstruction was proper because plaintiffs’ case included
evi dence that individuals other than Nurse Pl anondon were
negligent. Further, plaintiffs did not argue at trial that
the res ipsa loquitur doctrine applied. Because evidence of
negl i gence on the part of several individuals was presented,
we cannot ascertain which individual the jury found to have
been negli gent. For this reason, the error was not harmnl ess.

“"Plaintiffs did not present evidence regarding every
menber of defendant’s NCU, therefore, the dissent’s
assertions that every nmenber of the NICU is a specialist and
had a provider-patient relationship with Brandon are pure
specul ati on.
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We hold that, in order to find a hospital liable on a
vicarious liability theory, the jury nust be instructed
regarding the specific agents against whom negligence is
al | eged and the standard of care applicable to each agent. As
st at ed above, a hospital’s vicarious liability arises because
the hospital is held to have done what its agents have done.
Here, the general “unit” instruction failed to specify which
agents were involved or differentiate between the varying
standards of care applicable to those agents. The instruction
effectively relieved plaintiffs of their burden of proof and
was not specific enough to allowthe jury to “deci de the case
intelligently, fairly, and inpartially.” Johnson, supra at
327. Under these circunstances, failure to reverse would be
i nconsi stent with substantial justice.

111
STANDARD OF CARE

Al t hough we have already held that the erroneous “unit”
instruction requires reversal, we wll also address the
appl i cabl e standard of care for nurses to provi de gui dance on
remand.

A
STANDARD OF RevI EW

This issue requires an interpretation of MCL 600.2912a.
Questions of statutory interpretation are reviewed de novo.

Oade v Jackson Nat’l Life Ins Co, 465 M ch 244, 250: 632 NWed
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126 (2001).1®

B
D scussi oN

In 1977, the Legislature enacted MCL 600.2912a, setting
forth the standards of care for general practitioners and
specialists. At the time of trial, MCL 600.2912a provided:

In an action alleging nalpractice the
plaintiff shall have the burden of proving that in
light of the state of the art existing at the tine
of the alleged mal practice:

(a) The defendant, if a general practitioner,
failed to provide the plaintiff the recognized
standard of acceptabl e professional practice inthe
community in which the defendant practices or in a
simlar community, and that as a proximte result
of the defendant failing to provide that standard,
the plaintiff suffered an injury.

(b) The defendant, if a specialist, failed to
provi de the recogni zed standard of care within that
specialty as reasonably applied in light of the
facilities available in the comrunity or other
facilities reasonabl y avai |l abl e under t he
circunstances, and as a proximate result of the
defendant failing to provide that standard,

"“Further, we note that the applicable legal duty in a
negl i gence or mal practice action is a matter of |aw. Moning
v Alfono, 400 M ch 425, 438; 254 NWed 759 (1977). The Court
of Appeals erred in holding that the standard of care was an
evidentiary matter reviewed for an abuse of discretion. Once
the correct standard of care is determ ned as a matter of |aw,
an appellate court reviews for an abuse of discretion a trial
court’s rulings regarding the qualifications of proposed
expert witnesses to testify regarding the specifics of the
standard of care and whether the standard has been breached.
Bahr v Harper-Grace Hospitals, 448 M ch 135, 141; 528 NwWad 170
(1995).
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plaintiff suffered an injury.!

The trial court held that a “general” standard of care
applied to Nurse Planondon, ruling that because Nurse
Pl amondon was not a party, the “local standard” could not
apply. The court stated:

[1] still don’t consider that you | ook solely
at the standard of care of the nurse, you | ook at

the hospital’s standard of care which | consider a
general standard.

[T]he standard of care of the hospital is
al ways going to be an issue when the hospital is
not a solely owned hospital owned by one doctor or
by one person, and so it’s a general standard.
Def endant obj ected, arguing that nurses were not specialists
and that a | ocal standard of care appli ed. On remand, the
Court of Appeals affirnmed the trial court’s ruling, holding

incorrectly that the i ssue was an evidentiary matter revi ewed

"The statutory standards of care set forth in ML
600. 2912a are often referred to as the “general” or “local”
standard of care for general practitioners and the “national”
standard of care for specialists. See, e.g., Bahr, supra at
138. The term “national,” however, is not an accurate
description of the statutory standard of care for specialists.
The pl ai n | anguage of subsection (b) states that the standard
of care is that “within that specialty as reasonably applied
inlight of the facilities available in the community or other
facilities reasonably avail abl e under the circunstances.” ML
600. 2912a (enphasis added). Under the plain | anguage of the
statute, then, the standard of <care for both general
practitioners and specialists refers to the community.
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for an abuse of discretion.!®

The question, then, is whether nurses are held to the
standard of care of a general practitioner or a specialist
under MCL 600. 2912a. We conclude that neither statutory
standard applies. MCL 600.2912a, by its plain |anguage, does
not apply to nurses. The statute does not define “genera
practitioner” or “specialist.” Wen faced with questions of
statutory interpretation, our obligation is to discern and
give effect to the Legislature’s intent as expressed in the
statutory | anguage. DiBenedetto v West Shore Hosp, 461 M ch

394, 402; 605 NW2d 300 (2000); Massey v Mandell, 462 M ch 375,

W& note that before reaching the issue, the Court of
Appeal s held that defendant had forfeited the issue by not
objecting until trial, relying on Greathouse v Rhodes, 242
Mch App 221; 618 N2d 106 (2000). This Court has since
overrul ed Greathouse, 465 Mch 885; 636 NAd 138 (2001),
hol ding that “[t]here is no statutory or case |aw basis for
ruling that a medical malpractice expert nust be chall enged
within a ‘reasonable tine.’”

Further, the Court of Appeals on renmand agai n chasti sed
defendant for failing to bring a cross-appeal, stating:

Accordingly, even if we were to concl ude that
defendant’s issues on appeal provided grounds for
relief, we woul d sua sponte apply the uncl ean hands
maxim to allow the trial judgnent to stand. [243
M ch App 93.]

As the dissenting Court of Appeals judge noted, we stated in
our remand order, 462 M ch 859, that defendant has “properly
and persistently raised” the issues in its appeal. 243 Mch
App 94. There is no nerit to the Court of Appeals contention
that defendant has “unclean hands” for failing to file a
cross- appeal .
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379-380; 614 NW2d 70 (2000). Undefined statutory ternms nust be
gi ven their plain and ordi nary neani ngs. Donajkowski v Alpena
Power Co, 460 M ch 243, 248-249; 596 NWad 574 (1999). Wen
confronted with undefined ternms, it is proper to consult
dictionary definitions. Id

Random House Webster’s College Dictionary (1997) defi nes
“general practitioner” as “a nedical practitioner whose
practice is not limted to any specific branch of nedicine.”
“Specialist” is defined as “a nedical practitioner who deals
only with a particular class of diseases, conditions,
patients, etc.” “Practitioner” is defined as “a person
engaged in the practice of a profession or occupation.”
Therefore, for either subsection of MCL 600.2912a to apply, a
person must be a “nmedical practitioner,” or engaged in the
practice of nedicine.

Nurses do not engage in the practice of nedicine. MCL
600. 5838a(1) provides that a nedical nal practice claimmy be
brought agai nst any “licensed health care professional.” ML
600. 5838a(1) (b) defined “licensed heal th care professional” as
“an individual licensed or registered under article 15 of the
public health code . . . .” Turning to the Public Health
Code, MCL 333.17201(1)(c) defines “registered professiona
nurse” as

an individual |icensed under this article to engage
in the practice of nursing which scope of practice

18



i ncludes the teaching, direction, and supervision

of less skilled personnel in the performance of

del egated nursing activities.

MCL 333.17201(1)(a) defines “practice of nursing” as

t he systematic application of substanti a

speci ali zed know edge and skill, derived fromthe

bi ol ogi cal, physical, and behavioral sciences, to

the care, treatnent, counsel, and health teaching

of individuals who are experiencing changes in the

normal health processes or who require assistance

in the maintenance of health and the prevention or

managenent of illness, injury, or disability.

In contrast, MCL 333.17001(1)(c) defines “physician” as
“an individual |icensed under this article to engage in the
practice of nedicine.” “Practice of nmedicine” is defined in
MCL 333.17001(1)(d) as

the diagnosis, treatnent, prevention, cure, or

relieving of a human disease, ailnent, defect,

conplaint, or other physical or nental condition,

by attendance, advice, device, diagnostic test, or

ot her neans, or offering, undertaking, attenpting

to do, or holding oneself out as able to do, any of

t hese acts.

As the above definitions denonstrate, nurses do not
engage in the practice of nedicine. Therefore, by its plain
ternms, neither subsection of MCL 600.2912a applies to nurses.
To determ ne the applicable standard of care for nurses, we
must turn to the common | aw.

Mal practi ce acti ons agai nst nurses were not recogni zed at
comon | aw. Adkins v Annapolis Hosp, 420 Mch 87, 94; 360
NV2d 150 (1984); Kambas v St Joseph’s Mercy Hosp, 389 M ch
249, 253; 205 NW2d 431 (1973). The Legi sl ature has, however,
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made mal practice actions avail abl e agai nst nurses by statute.
MCL 600. 5838a. Although the Legislature created a mal practice
cause of action against nurses, it did not enact an applicabl e
standard of care. Therefore, we review the rules of the
common | aw applicable to actions for nedical nal practice for
the standard of care.?®®

A survey of our case |law reveals that the standard of
care at common | aw was the degree of skill and care ordinarily
possessed and exerci sed by practitioners of the profession in
simlar localities. In 1896, +this Court rejected a
formul ati on of the standard of care that limted the scope to
the individual’s neighborhood, holding instead that the
standard of care would be the ordinary skill in the
individual"s locality or simlar localities. Pelky v Palmer,
109 Mch 561, 563; 67 NW 561 (1896). In 1915, this Court

pronounced that “all the |law demands is that [the defendant]

bring and apply to the case in hand that degree of skill,

“The dissent characterizes our analysis as “outcone-

determ ned.” On the contrary, we have endeavored to
faithfully apply statutory rules of construction and the
comon | aw. Interestingly, the dissent itself cites no

authority whatsoever for its novel |egal proposition that a
nati onal standard of care applies to a “unit” of defendant’s
hospital. No statutory or comon-| aw basis for the dissent’s
assertion exists. The Legislature has prescribed the standard
of care for general practitioners and specialists, not for
“units.” The common | aw does not address the application of
a “national” standard of care for hospital “units.” The
di ssent appears to have created its preferred | egal schene out
of whol e cl ot h.
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care, know edge, and attention ordinarily possessed and
exercised by practitioners of the nedical profession under
| i ke circunstances (Pelky, [supral; Miller v Toles, 183 M ch
252 [150 Nw 118 (1914)])." Zoterell v Repp, 187 Mch 319,
330; 153 NW 692 (1915). In Ballance v Dunnington, 241 M ch
383, 386-387; 217 NW329 (1928), we held that the standard of
care of an x-ray operator was set “by the care, skill, and
diligence ordinarily possessed and exerci sed by others in the
sanme line of practice and work in simlar localities.” See
al so Rubenstein v Purcell, 276 Mch 433, 437; 267 NW 646
(1936). In Rytkonen v Lojacono, 269 M ch 270, 274; 257 NW703
(1934), we hel d:
The rule is firmy established that defendant

was bound to use the degree of diligence and skil

which is ordinarily possessed by the average

menbers of the profession in simlar localities.

We concl ude that this common-| aw st andard of care applies
to nmalpractice actions against nurses. Therefore, the
appl i cabl e standard of care is the skill and care ordinarily

possessed and exercised by practitioners of the profession in

the sane or simlar localities. The trial court on renand

shall instruct the jury regarding this standard.
IV
CoNcLUsI ON
We conclude that to find a hospital |iable on a vicarious

liability theory, the jury nust be instructed regarding the
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speci fic agents agai nst whom negligence is alleged and the
standard of care applicable to each agent. An instruction
nmerely naming a unit of the hospital, wi thout nore, relieves
plaintiffs of their burden of proof and does not conport with
substantial justice. Further, we hold that MCL 600.2912a, by
its plain|anguage, does not apply to nurses. |Instead, nurses
are held to the conmon-| aw standard of care, i.e., the skil
and care ordinarily possessed and exerci sed by practitioners
of the sanme profession in the sane or simlar communities.
Accordi ngly, we reverse the judgnent of the Court of Appeals
and remand to the trial court for a newtrial.

WeaVER, TAyLor, and Young, JJ., concurred with Corrican, C. J.
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MARKMAN, J. (concurring in part and dissenting in part).

I respectfully concur in part and dissent in part. I
fully concur with the majority’s legal determination that the
trial court improperly modified SJI2d 30.01 by substituting
“hospital neonatal intensive care unit” for the specific
profession or specialties at issue. However, I dissent from
the majority’s conclusion that this error requires reversal.
Instead, I believe that the instruction, albeit flawed,
adequately and fairly communicated the parties’ theories of
liability so that failure to reverse would not be inconsistent
with substantial Jjustice.

I also fully concur with the majority’s legal

determination that MCL 600.2912a does not apply to nurses.



Instead, as the majority correctly observes, nurses are held
to the common-law standard of care, i.e., the skill and care
ordinarily possessed and exercised by practitioners of the
same profession in the same or similar localities. However,
as with the instructional error issue, I do not believe that
this error requires reversal. Instead, because, under the
facts of this case, the common-law standard of care and the
“‘national” standard of care were the same, failure to reverse
would not be inconsistent with substantial justice.
Although, under different circumstances, these
instructional errors might have been sufficient to warrant
reversal, under the particular circumstances of this case, I
do not believe that they can be so viewed.
I. Jury INSTRUCTION
A. STANDARD OF REVIEW
This case concerns the trial court’s deviation from the
standard instruction language set forth in SJI2d 30.01. This
Court reviews claims involving instructional errors by a de
novo standard. Case v Consumers Power Co, 463 Mch 1, 6; 615

NV2d 17 (2000) .

In doing so, we examine the jury instructions
as a whole to determine whether there is error
requiring reversal. The instructions should
include all the elements of the plaintiff’s claims
and should not omit material issues, defenses, or

theories if the evidence supports them.
Instructions must not be extracted piecemeal to
establish error. Even if somewhat inperfect,

i nstructions do not create error requiring reversa
if, on balance, the theories of the parties and the



applicable | aw are adequately and fairly presented

to the jury. . . . W wll only reverse
instructional error where failure to do so woul
i nconsi st ent with substanti al justice.

(citation omtted); see also MCR 2.613(A).]

B. DiscussIon

for
d be
[ Id.

The standard jury instruction at issue reads as follows:

When I use the words “professional negligence”
or “malpractice” with respect to the Defendant’s
conduct, I mean the failure to do something which a

(name profession) of ordinary learning,

judgment or skill in [this community or a similar/
(name particular specialty)] would do, or

the doing of something which a ~_ (name
profession) of ordinary learning, Jjudgment or skill
would not do, under the same or similar
circumstances vyou find to exist in this case.

[SJI2d 30.01]

At trial, the court modified this standard instruction, and

instead read the following instruction to the jury:

When I use the words professional negligence
or malpractice with respect to the Defendant’s
conduct, I mean the failure to do something which a
hospital neonatal intensive care unit would do or
the doing of something which a hospital neonatal
intensive care unit would not do under the same or

similar circumstances you find to exist in
case.

It is for vyou to decide, based wupon
evidence, what the hospital neonatal intensive
unit with the learning, judgment or skill of

this

the
care
its

people would do or would not do under the same or

similar circumstances.

Conmparing the standard instruction wth the nodified
Instruction, it is <clear that the trial court: (1)
substituted, in the first paragraph, “a hospital neonatal

intensive care unit” in place of a “nanme[d] profession”; (2)

omtted, in the first paragraph, the phrase

3

“ordi nary



| ear ni ng, judgnent or skill”; and (3) omtted, in the second
par agr aph, the word “ordi nary” appearing before and nodi fying
the clause “learning, judgnment or skill.”? Def endant
mai ntains that these nodifications anmobunted to a “gross
deviation” from the standard instruction, thus depriving
def endant of a fair trial.

Upon review of the first nodification, i.e., the “unit”
instruction, the majority finds that it was error requiring
reversal for the trial court to insert “unit” in place of the
specific profession or speciality at issue.? |n support of
its conclusion, the majority enphasizes that plaintiffs
focused wupon several nenbers of the wunit including a
neonat ol ogi st, a respiratory therapist, a resident, and Nurse
Pl anondon-i ndi vi dual s who were subject to differing standards

of care.® Because of these differing standards:

' The dissenting justice states that “[c]onsideration of the [third omission] is
inappropriate because defendant forfeited it.” Slip op, p 8, n 6. I respectfully disagree.
Defendant, in its application for leave to appeal, asserted that the trial court’s “gross
deviation from SJI2d 30.01 . . . deprived defendant of a fair trial.” This “gross
deviation” included, among other things, the omission of the word “ordinary” from the
standard jury instruction. In my view, analysis of this omission is a necessary part of
an overall determination whether defendant here was truly deprived of a fair trial.

? Because the majority determined that the first modification amounted to error
requiring reversal, it did not address the remaining two standard jury instruction
modifications.

3

Specifically, the majority states, correctly in my judgment, that “[t]he
respiratory therapist, for example, may not be held to the standard of care of the
neonatologist.” Slip op at 13.



The “unit” instruction failed to ensure that

the jury clearly understood 1) which agents were

involved, and 2) that it could find professiona

negl i gence or mal practice only on the basis of the
particular standard of care applicable to each

enpl oyee’s profession or specialty. [Slip op at

13.]

Thus, the majority finds that the jury was undermned in its
task of determning whether any of defendant’s agents
individually fell below the appropriate standard of care and
t hat, under these circunstances, substantial justice requires
reversal. Id. at 14. | respectfully disagree. Although | am
certainly not oblivious to the potential that the nodified
instruction had for confusing the jury, upon review of the
whole record, | sinply do not believe that this is what
occurred here. | do not believe that such potential for
confusion reflects the reality of what transpired at this
trial. Rather, | believe that the jury clearly understood
that the allegations of negligence were principally focused
upon Nurse Planmondon, and that they understood Nurse
Pl anondon’ s specific standard of care.

Inreview ng the particular instruction at issue, it nust
be enphasized that this instruction further clarified the
“unit” reference by focusing on the “learning, judgnent or
skill of its people.” Wen the trial court directed that the

jury nmust examne the “learning, judgnent or skill” of

i ndi vi dual representatives of the defendant, the jury, based



upon the presentation of this case, alnobst certainly focused
on the al | eged negl i gence of a single person, Nurse Pl anondon.

First, during opening argunents, plaintiff specifically
and al nost excl usively focused upon Nurse Pl anondon’ s al | eged
negligence in: (1) allowing the unbilical arterial catheter
(UAC) to becone dislodged from infant Brandon Cox,* (2)
failing to sunmon, in a tinely manner, the assistance of an
attendi ng physician, and (3) nedicating the infant w thout
proper authorization froma physician.

On the 10'" at approximately four o’'clock, a
nurse, Nurse Pl anondon, Martha Pl anondon, attended
to Brandon at four o’ clock and she made a nursing
not e. She drew fluid out of this wunbilical
arterial catheter . . . and did other things to
attend to the baby, and then she left.

At 4:20 Brandon was found with the unbilical
arterial catheter dislodged and he had | ost
fifty-five to sixty percent of [his] blood. And
Pl anondon noticed this at 4:20. It happened sone
time between 4:00 and 4:20 that the catheter cane
out . And that is just sinply not supposed to
happen under ordinary circumstances . . . . That
only happens when sonebody was inattentive.

* * %

So Plamondon arrives and does she call a
physician right away, does a physician respond
right away? No. She arrives at 4:20. It’'s noted
that this has happened to Brandon and nothing is
done for himother than maybe sone first aid to the
urmbi licus for fifteen m nutes.

* As explained in the majority opinion, Brandon Cox was born on February 8,
1990 at 26 or 27 weeks gestation, weighing approximately 900 grams, and was admitted
into defendant’s neonatal intensive care unit (NICU).

6



Finally, he's given Plasm nate, which is a
fluid replacenment. It’Il bring blood pressure up,

but it doesn’'t really contribute to oxygenati on.

Consistently with opening argunents, plaintiffs’
substantive evidence primarily focused on the alleged
negl i gence of Nurse Pl anondon. Dr. Houchang WMbdanl ou, an
expert witness for plaintiff, testified that, upon review of
Brandon’s <chart, he had discovered essentially three
“criticisnms” concerning the care that Brandon received at
defendant’s facility. Dr. Modanl ou criticized Nurse
Pl anondon’ s nai ntenance of the UAC, Nurse Planondon’ s del ay
in responding to the dislodgnent of the UAC, and Nurse
Pl amondon’ s deci si ons concerni ng appropri ate energency care.
Dr. Mddanlou’s testinony essentially excluded any other
potential tortfeasors. In particular, he stated that “from
birth to the accident | did not have major criticism” and
affirmed that there was “no [significant] criticismof any of
the care rendered to Brandon Cox until the 4:00 to 4:20 p. m
tinme period on February the 10'".”

Dr. Carolyn S. Crawford, another expert wtness for
plaintiffs, also focused her testinony al nost exclusively on
Nurse Pl anondon. In part, she affirmed that “it [was]
i ncunbent upon the reasonabl y pr udent nurse after

repositioning a baby to ascertain for certain that that



catheter’s in place and that the securing devices are still
secure.” Wth regard to the response pursuant to di scovering
t he di sl odged catheter, Dr. Crawford stated t here was a breach
in the standard of care “in not notifying the resident
i medi ately, and in not calling for help . . . [i]t appeared
that the nurse tried to handle the situation on her own for
about fifteen mnutes before she called for a doctor.”
Plaintiff also |abored to submt evidence discrediting
Nurse Pl anondon’s version of the events surrounding the
di sl odged cat heter. Wth regard to the admnistration of
medi cati on, Dr. Roberto Villegas, Jr., testified that, had he
given Nurse Planondon a nedical order to admnister
Pl asmanate, such an order would have been entered into
Brandon’s nedical record either by hinself or the nurse.
Further, he testified that he would not have ordered a full
20cc of Plasmanate to be adm nistered to Brandon, but instead
woul d have ordered two separate 10cc dosages. Cearly, Dr.
Villegas was called to testify solely for the purpose of
proving that Nurse Planondon had not received any nedical
orders for the adm nistration of Plasmanate fromDr. Vill egas,
but instead administered it wthout proper authorization.
Simlarly, Richard Scott, a respiratory therapist, was call ed
by plaintiffs to discredit Nurse Planondon’s assertion that

she imediately called for a physician or resident upon



di scovering the dislodged UAC, as well as to enphasize that
Brandon was i nactive and, therefore, woul d have been unable to
di sl odge the UAC connection as defendant specul at ed.

| ndeed, defendant al so made clear that the crux of this
case focused upon Nurse Pl anondon. At opening argumnent,
defendant stated that “their expert is pointing to a nurse,
Nur se Mart ha Pl anondon, who happened to be on that shift when
this was discovered.” Def endant’ s subsequent proofs, not
surprisingly as a result, sought principally to refute any
negligence on the part of Nurse Planpbndon.?® Further, on
appeal to this Court, defendant in its brief recognized that
the alleged negligent conduct was focused wupon Nurse
Pl anondon—=[a]Jt the outset it nust be clearly understood that
plaintiffs experts’ testinony was restrictedto criticisns of
the hospital’s nurses, particularly Nurse Planondon . . . .7
On these bases, it seens reasonably clear, in ny judgnment,
that virtually the entire thrust of this case focused on the
negl i gence, or lack thereof, of one particular individual
Nur se Pl anondon

Qobviously, this <conclusion is at odds wth the
majority’s, and Justice Kelly' s, positions that this case

essentially involved the negligence of several agents. Wile

> Defendant also sought to negate the causation element as part of its case in
chief.



plaintiff, during closing argunent, my have expressed
concerns about individual s other than Nurse Pl anondon, nanely,
Respiratory Therapist Richard Scott and Nurse Edith Krupp
reviewing the record inits entirety indicates to ne that any
pot enti al negligent conduct on the part of these actors was an
incidental inquiry here. |Indeed, the prinmary purpose of even
eliciting testinony fromthese individuals was essentially to
support or negate the theories of negligence concerning Nurse
Pl anmondon. For exanple, Scott’s testinony focused on his
observations concerning novenents on the part of Brandon
before the dislodgnment of the UAC, as well as Nurse
Pl anondon’s conduct after discovering the dislodged UAC
Plaintiffs primarily elicited this testinony in an effort to
di spel defendant’s theory that Brandon pulled the UAC out with
his hands or feet as well as discredit Nurse Planondon’s
testinony that she had immediately called out to Dr. Villegas
upon di scovering the di sl odged UAC. Further, the substance of
Ms. Krupp’'s testinony essentially focused on Brandon’s nedi cal
condition before the dislodgnent of the UAC Thus, this
testinmony essentially was relevant to negating or supporting
the causation elenent. Nurse Krupp also testified about an
adjustnmrent that she had nade to the UAC the day before the
i ncident involving Nurse Planmondon. However, because of its

fl eeting appearance in the record, | do not believe that it
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materially altered the posture of this case, i.e., that the
focus was on Nurse Pl anondon.®

Because the record indicates that the gravanen of this
di spute related to Nurse Planondon, as opposed to other
potential tortfeasors, | believe that the jury, when told to
consider the “learning, judgnment or skill” of defendant’s
representatives, principally focused on whether, one person,
Nur se Pl anondon, conmitted mal practice when she (1) “all owed”
the UAC to conme out of Brandon’s unbilicus, (2) delayed in
summoni ng the assistance of a physician, and (3) perforned
nmedi cal procedures w thout appropriate authorization. Thus,
| believe that the instruction “adequately” and “fairly”
communi cated the theories of this case as presented by the
parties to the jury, and that failure to reverse woul d not be
i nconsi stent with substantial justice.

Wth regard to the second and third nodifications of the

standard instruction—the court’s deletion of the phrase *“of
ordi nary |l earning, judgenent or skill” in the first paragraph
and its deletion of the word “ordinary” before the qualifying
phrase in the second paragraph, these nodifications also, |

bel i eve, constituted instructional error.

SJ1 2d 30.01 provides that an all eged tortfeasor nust fai

SNor, of course, would Nurse Krupp be subject to any different standard of care
for purposes of jury consideration than Nurse Plamondon.
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to do sonething that is normally required by such an
I ndi vi dual “of ordinary |earning, judgnent or skill,” or else
nmust do sonet hing which an individual “of ordinary | earning,
judgnment or skill” would not do under the sanme or simlar
circunstances. As Judge Giffin in dissent asserted, these
phrases are contained within the standard jury instruction
because this “ordinary” care standard constitutes alimtation
upon a defendant’s duty. For exanple, in the context of |egal
mal practice, this Court has stated:
[ Al]ccording to SJI2d 30.01, all attorneys have

a duty to behave as would an attorney “of ordinary

| ear ni ng, judgnent, or skill . . . under the sane or

simlar circunstances . . . .7

[ Aln attorney does not have a duty to i nsure or

guarantee the nost favorable outconme possible. An

attorney is never bound to exercise extraordinary

di ligence, or act beyond the know edge, skill, and

ability ordinarily possessed by nmenbers of the | egal

prof ession. [ Simko v Blake, 448 M ch 648, 656; 532

NV2d 842 (1995)]
As indicated in Simko, the limtation on one’'s standard of
care is significant because it alerts the jury to the fact
that a professional defendant need not conformhis conduct to
what is at a level above that of other nenbers of his
prof ession. Instead, he needs only to conduct hinself in way
that is consistent with others in his profession. For this
reason, the trial court indeed erred when it deleted the
phrase “of ordinary | earning, judgenent or skill” in the first

paragraph of the instructions as well as when it deleted the

12



word “ordinary” before the qualifying phrase in the second
paragraph. However, as with the first instructional error, |
am of the opinion that these errors were harm ess, under the
particul ar circunstances of this case.

In review ng the second nodification, it is inportant to
enphasi ze that a substantial portion of this clause did appear
in the second paragraph. |In part, the second paragraph of the
instruction stated that the jury nust deci de what a neonat al
unit, “with the learning, judgnment or skill of its people
woul d do under the same or simlar circunstances.” Although
this qualifying phrase was not stated twice wthin the
instruction, as it should have been, the essential concept
that a conparison nust be had wth others who are conparably
situated was reasonably comrunicated to the jury.

Further, a review of the record shows that both parties,
I n presenting their theories of the case, clearly comuni cat ed
that Nurse Pl anondon need not conduct herself in a way that
exceeded the standards of other nenbers of her profession.
Instead, the parties exclusively focused on the conduct
normal Iy, or ordinarily, exhibited by other reasonably prudent
nurses. Thus, the jury well understood that Nurse Pl anondon’s
conduct need only be within the range of conduct exhibited by
ot her nmenbers of her profession.

In sum while the instructioninthis case was clearly in

13



error, | am not convinced that the correct instruction, one
devoid of these errors, would have resulted in any different
verdict. Thus, in ny view, failure to reverse would not be
i nconsi stent with substantial justice.
I'1. StanpAarRD OF CARE

Finally, while | agree wth the mjority’s |egal
concl usion that nurses are held to the comon-| aw standard of
care, i.e., the skill and care ordinarily possessed and
exerci sed by practitioners of the sane profession in the sane
or simlar localities, | believe that the trial court’s
decision to permt testinony asserting a “national” standard
of care was harnl ess under the circunstances of this case. An
error inatrial court’s ruling is “not ground for granting a
new trial, for setting aside a verdict, or for vacating,
nodi fyi ng, or ot herw se di sturbing a judgnent or order, unless
refusal to take this action appears to the court inconsistent
with substantial justice.” MR 2.613(A).

A review of the testinony shows that Nurse Pl anondon had
the duty to: (1) nmamintain and nonitor the UAC, (2) sumon a
physi cian or resident in atinely fashi on upon di scovering the
di sl odgnment of the UAC, and (3) provide nedicinal treatnent
only under the direction of a physician or resident. These
duties were apparently the same under either a “national”

standard of care or a “common-| aw standard of care. Further,
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and equally inportantly, the applicable standards of care in
this case were sinply not in dispute here. I nstead, the
parties only di sputed whet her Nurse Pl anmondon had breached t he
af orenenti oned duti es and whet her any resul ti ng negli gence was
the cause of Brandon’s injuries. Thus, because the duties of
this nurse were apparently the same under either standard of
care, and because the standards of care were not in dispute at
trial, | believe that failure to grant a new trial or set

aside the verdict would not be inconsistent with substanti al

justi ce.
ConcLusi ON
In conclusion, | believe that the trial court erred in
its instructions to the jury. Specifically, | agree with the

majority that the trial court inproperly substituted the
“unit” for the specific profession or specialities at issue.
Inaddition, | believe that the trial court inproperly del eted
“ordinary learning, judgnent or skill” from the first
par agraph of SJI2d 30.01, and inproperly deleted “ordinary,”
fromits second paragraph. In a different circunstance, it is
qui te easy to i magi ne that such errors woul d require reversal.
Indeed, it is not inconceivable that such instructions m ght
have confused the jury in this case. However, upon revi ew of
the whole record, | am convinced that the instructions

“adequately” and “fairly” conmunicated the parties’ theories
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so that failure to reverse would not be inconsistent wth
substantial justice. The reality of this case is that the
jury was presented with the all eged negligence of one person,
Nurse Pl anmondon, and nothing in the jury instructions could
reasonably have shifted this focus for the jury.

For these reasons, | would affirmthe Court of Appeals

deci si on.
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KELLY, J. (dissenting).

| disagree with the mpjority's conclusions (1) that a
medi cal malpractice plaintiff nust always allege the
negl i gence of a specific individual in an action for vicarious
liability and that jury instructions nmust reflect such
all egations, and (2) that nurses are not subject to the
standard of care for nmedi cal mal practice defendants as defi ned
by the Legislature in MCL 600.2912a. | would hold that, in

such cases, vicarious liability can be prem sed on proof that



an unidentified nmenber or nmenbers of a discrete unit in a
hospital were professionally negligent.

| would hold also that the trial court did not err when
it applied a national standard of care to this case.
Moreover, nurses practicing advanced care that requires
special training are specialists within the nmeaning of MCL
600. 2912a and therefore are subject to a national standard of
care. Thus, | would affirmthe Court of Appeals decision to
uphold the jury verdict.

|. Factual and Procedural History

Plaintiffs' son Brandon was born at defendant Hurl ey
Medi cal Center extrenely premature and under wei ght .
| Mmedi ately after birth, Brandon was placed in |evel three
neonatal intensive care. That neonatal intensive care unit
(NICU) is reserved for the nost seriously ill newborn
patients. In the NICU a doctor inserted an unbilical
arterial catheter (UAC) into Brandon's abdonmen to nonitor his
bl ood gas levels. The UAC was secured to Brandon with tape
and sutures. Later, the UAC was adjusted by the N CU nurses
and retaped.

Two days after Brandon's birth, Nurse Martha Pl anondon
drew blood from the UAC to test Brandon's blood gases and
repositioned the baby. Twenty mnutes later, at 4:20 p.m, a

respiratory therapist discovered that Brandon was bl eeding.



Brandon's UAC had becone di sl odged and he was suffering the
effects of blood |oss. He had | ost approxi mtely 40cc of
bl ood, or about half of his total blood volune. By at |east
one account, Brandon had |ikely been bleeding the entire
twenty mnutes. However, no al arm had sounded.

The events that followed are in dispute. Nurse Pl anondon
testified that she applied pressure to stop the bl eeding and
adm ni stered a 20cc push of Plasmanate at the order of Dr.
Robert Villegas. Dr. Villegas did not recall giving such an
order. Although the hospital's procedures require that the
physi ci an who orders treatnment be noted on a patient's chart,
no doctor's nane appears on Brandon's chart authorizing the
20cc push of Plasmanate. The 20cc push is recorded at 4:40
p.m, twenty mnutes after Brandon was di scovered bl eeding.
Dr. Villegas testifiedthat he woul d have ordered two separate
pushes of 10cc of Plasmanate had he done anything at all.

A resident doctor, Dr. Amy Sheeder, arrived in answer to
a page fromNurse Plamondon. Dr. Sheeder ordered anot her push
of 10cc of Plasmanate, as well as 20cc of packed bl ood cells.
Brandon was al so gi ven additional oxygen through an increase
in his respirator rate and "bagging." The follow ng day, he
was transferred to Children's Hospital, where an ultrasound
reveal ed that he had suffered intercranial bleeding, and he

was di agnosed as having cerebral palsy. Brandon has ongoi ng



mental and physical disabilities.

Plaintiffs filed a nedical nalpractice claim against
def endant and one of its doctors, Dr. Edilberto Moreno. Dr.
Moreno was di sm ssed by stipulation before trial, |eaving no
menber of defendant's hospital staff named as a defendant.
Plaintiffs alleged that the defendant nedical center was
vicariously liable for the active and passive negligence of
the NICU staff (1) in allowing the UAC to becone di sl odged,
and (2) in failing to respond properly once the UAC becane
di sl odged. They clained that the resulting blood |oss and
treatment caused Brandon's nental and physical disabilities.

Plaintiffs were awarded $475,000 in nediation. They
accepted the award, but defendant rejected it. At trial
defendant challenged plaintiffs' expert wtnesses, Dr.
Houchang Modanl ou and Dr. Carolyn Crawford. Each testified
about the standard of care in an NI CU and each concl uded t hat
defendant's N CU staff breached the standard of care.
Def endant argued that the doctors were unfamliar with the
standard of care in the locality. The trial judge rejected
defendant's argunment that a | ocal standard of care applied to
t he case.

Both of plaintiffs' expert doctors were permtted to
testify that nmenbers of defendant's N CU breached t he standard

of care in their treatnent of Brandon. Their testinony



established, also, that NI CUstaff negligence caused Brandon's
I njuries. As the trial progressed, at times plaintiffs
focused on the negligence of Nurse Planondon at tines and at
ot her tinmes advanced a broader theory of liability against the
entire N CU.

By closing argunent, plaintiffs settled on the broader
theory that substandard basic care in the N CU caused
Brandon's injuries. Al though plaintiffs nanmed Nurse Pl anondon
inthe closing argunent, they left it tothe jury to determ ne
whet her anyone in the NICU conmitted nal practice. At the very
| east, these were alternate theories of defendant's liability.
Def endant of fered expert testinony supporting a contrary vi ew,
argui ng that Brandon, born at just twenty-six or twenty-seven
weeks' gestation and 900 grans, was |likely to have nental and
physi cal disabilities without an interveni ng cause.

Def endant requested jury instructions confining the
negligence issue to an evaluation of a neonatal nurse
practitioner in the sane or simlar circunstances. Defendant

argued that plaintiffs' case was confined to all egati ons about

Nur se Pl anondon. The trial court rejected the argunent,
concluding that plaintiffs' case was not limted to Nurse
Pl anmondon. On its own initiative and over defendant's

objection, the trial judge nodified the standard jury

instructions. SJI2d 30.01. He instructed the jury that it



shoul d consider whether the NICU failed to do what an N CU
woul d do under the sanme or simlar circunstances. The jury
found in plaintiffs' favor and awarded $2, 400, 000.

Def endant noved for judgnment notw t hstandi ng t he verdi ct,
a new trial, or remttitur. The trial judge granted
remttitur, ordering a new trial unless plaintiffs accepted
t he $475, 000 awarded at nediation. Plaintiffs appealed to the
Court of Appeals, which remanded the case to the trial court
for a detailed opinion supporting the remttitur anount.*> On
remand, a different judge reversed the remttitur and granted
JNOV for defendant. Plaintiffs appeal ed again, and the Court
of Appeal s reversed and reinstated the jury verdict, which the
panel found was supported by sufficient evidence.? The panel
refused to reach i ssues rai sed by def endant because it had not
properly filed its cross appeal.

Rat her t han appeal fromthat deci sion, defendant returned
to the trial court where, over plaintiffs' objection, the
judge entered a new order on the jury verdict. Wen defendant
sought revi ew of that order, the Court of Appeals affirmed the
original judgnent on procedural grounds. It held in a split

decision that the trial court |acked the authority to issue a

'Unpubl i shed order, entered Decenber 14, 1994 (Docket No.
179366) .

2Unpubl i shed opi ni on per curiam issued Novenber 22, 1996
(Docket No. 184859).



new order and that the law of the case barred defendant's
appeal .3

Def endant sought |eave to appeal here and, in a split
deci sion, this Court vacated the nost recent Court of Appeals
decision and rermanded for consideration of defendant's
argunents.* On remand, the Court of Appeals resolved the
i ssues agai nst def endant and agai n upheld the jury verdict in
a split decision.® Defendant again filed an application for
| eave to appeal to this Court. After initially denying | eave,
a majority of this Court granted defendant's notion for
reconsi deration and granted | eave to appeal. 465 M ch 943
(2002) .

[1. Jury Instruction

W review clains of instructional error de novo. Case v
Consumer Powers Co, 463 Mch 1, 6; 615 NA\d 17 (2000).
However, to the extent that the review requires an inquiry
into the facts, we review the trial court's decision on
underlying factual issues for an abuse of discretion. See
Hilgendorf v St John Hosp & Medical Center, 245 M ch App 670,

694- 695; 630 NW2d 356 (2001); Isagholian v Transamerica Ins

3Unpubl i shed opinion per curiam issued April 6, 1999
(Docket No. 205025).

4462 M ch 859 (2000).
243 M ch App 72; 620 NWad 859 (2000).
7



Corp, 208 Mch App 9, 16; 527 NV2d 13 (1994).

The trial court did not abuse its discretioninthis case
when it rejected defendant's argunent that plaintiffs' case
was confined to allegations of Nurse Planondon's negligence.
It was correct to nodify the standard jury instructions to
reflect plaintiffs' theory of the case, rather than deliver
defendant's requested instructions focusing on Nurse
Pl amondon. ©

Atrial court is permtted, in fact required, to nodify
the standard jury instructions to fit the facts of a
particul ar case. See Case, supra at 6; see also Tobin v
Providence Hospital, 244 M ch App 626, 672-673; 624 NW2d 548
(2001). This case is unusual in that every nmenber of the NI CU
IS a specialist, subject to a national standard of care. See
part 111. Moreover, plaintiffs did not allege a highly
technical failure that could be a breach of the standard of
care for one nenber of the N CU and not anot her.

The evi dence here was that, in an NICU, a UAC shoul d not

’'n his dissenting and concurring opinion, Justice
Mar kman di scusses the trial court's omssion of the word
"ordinary" fromthe jury instructions. Slip op, pp 12-14.
Consi deration of the issue is i nappropri ate because def endant
forfeited it. Defendant did not raise it until, six years
after the jury verdict, the dissenting judge on the Court of
Appeal s panel identified the om ssion as grounds for reversal.
See 243 M ch App 96-98. The i ssue had not been brought before
that Court, was not raised inthe trial court, and is only now
argued by defendant for the first tine.
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becone di sl odged. A baby shoul d not bl eed for twenty m nutes.
And a baby of Brandon's size should not be given a single push
of 20cc of Plasmanate, |let alone a total volume of 50cc
Pl asnmanate and blood within one hour and twenty m nutes.
Mor eover, there was evi dence that Brandon's respirator was set
too high, causing his lungs to rupture and contributing to a
di m ni shed oxygen supply. Regardl ess of whether it was a
nurse or doctor responsible for these errors, there was
evidence of a breach of the general standard of care
appropriate for a level three N CU.

In many if not the majority of nedi cal mal practice cases,
the instructions nodeled after SJI2d 30.01 nust specify the
i ndividual nedical professionals alleged negligent and
articul ate a standard of care for each professional. However,
t he negligence alleged in this case mngles the cul pability of
several nenbers of defendant's NICU staff. Plaintiffs were
not able to determine which menber of the staff was
responsi bl e for certain actions because the hospital records
were inconplete and the NICU staff menbers inplicated one
anot her.

Considering all the circunstances, it was pernmissible to
instruct the jury regarding the negligence of the discrete
hospital unit. The trial court did not err when it instructed

the jury:



When | use the words professional negligence
or malpractice with respect to the Defendant's
conduct, | mean the failure to do sonethi ng which a
hospital neonatal intensive care unit would do or
the doing of sonmething which a hospital neonata
intensive care unit would not do under the sane or
simlar circunstances you find to exist in this
case.

It is for you to decide, based upon the
evi dence, what the hospital neonatal intensive care

unit with the learning, judgnment or skill of its
peopl e would do or would not do under the sane or
simlar circunstances. . . .[7

To establish nedical nmal practice, a plaintiff nust prove:
"(1) the applicable standard of care, (2) breach of that
standard by defendant, (3) injury, and (4) proxi nate causation
between the alleged breach and the injury." Wischmeyer v
Schanz, 449 M ch 469, 484; 536 NVW2d 760 (1995). To establish

vicarious liability against a hospital, a plaintiff nust show

' recognize that the instructions are a significant
departure from the standard jury instructions, SJI2d 30.01,
whi ch, when unnodified, provide:

When | use the words "professional negligence”
or "malpractice" with respect to the Defendant's

conduct, | nean the failure to do sonething which a
[ name profession] of ordinary | earning, judgnment or
skill in [this community or a simlar comunity/

name particular specialty] would do, or the doing
of sonet hing which a [nanme profession] of ordinary

| ear ni ng, judgnment or skill would not do, under the
same or simlar circunstances you find to exist in
this case.

It is for you to decide, based upon the
evi dence, what the ordinary [nane profession] of
ordinary |earning, judgnent or skill would do or
not do under the sanme or simlar circunstances.

10



that an agent of the hospital commtted mal practice. The
principal is held to have done what the agent did. Smith v
Webster, 23 Mch 298, 299-300 (1871); see also Ducre v
Sparrow-Kroll Lumber Co, 168 M ch 49, 52; 133 NwW938 (1911).

As is true in any mal practice claim the individual or
I ndividuals alleged to be negligent nust have breached the
standard of care wthin the course of the physician-patient
rel ati onship. See Dorris v Detroit Osteopathic Hosp Corp, 460
Mch 26, 45; 594 NW2d 455 (1999); Bronson v Sisters of Mercy
Health Corp, 175 Mch App 647, 652; 438 NW2d 276 (1989).

The majority adopts defendant's position that a plaintiff
has not proven a case of nedical nmalpractice vicarious
liability until the plaintiff has (1) identified the specific
i ndi vi dual professional or professionals who breached the
standard of care and (2) proven that the individual breached
the applicable standard of care. It asserts that the unit
instructions in this case inproperly limted the burden of
proof for plaintiffs.

However, neither defendant nor the majority identifies
any authority for the proposition that a nedical mal practice
plaintiff nust always all ege the negligence of a specifically
naned i ndividual. This is because there is no such authority.
Whet her unit liability instructions, such as were given in

this case, are ever permssible is an issue of first

11



i mpr ession.?®

Were a plaintiff alleges the discrete negligent act of
a hospital's agent, the jury nust be instructed on that
i ndividual's obligation to neet a specific standard of care.
Here, plaintiffs alleged that the NCU staff failed to
properly maintain a UAC as a | evel three N CU shoul d.

Were no unit nmenber can be shown negligent, but
negl i gence i s established, plaintiffs need not prove whi ch one
breached the general |y applicabl e standard of care to find the
principal vicariously |iable. In this unusual case,
plaintiffs shouldered and satisfied the burden of proving
mal practice supporting their vicarious liability claimusing
the unit theory.

A nedical nmalpractice plaintiff nust prove (1) duty,
t hough a physician-patient relationship, (2) breach of duty,
through a breach of the standard of care, (3) proxinate
causation, and (4) harm A plaintiff does not escape this
burden when, as in this case, the jury is instructed

concerning the liability of a discrete hospital unit.

The majority criticizes ny position as unsupported by
authority. Slip op at 11, n 12. However, it also offers no
authority for the notion that an individual agent of a
hospi tal nust be named and proven negligent in every case of
vicarious liability. Tobin, supra, stands for the proposition
that jury instructions nust be nodified to fit the facts of
t he case. It does not hold that they nust always identify
specific individuals and different standards of care.

12



Here, evidence was presented that supported the jury's
conclusion that (1) every nenber of the NI CU had a physici an-
patient relationship with Brandon, and therefore a duty to
neet the standard of care, (2) the care Brandon received in
the NI CU was sub-standard, under the established standard for
basic care given in an NNCU, (3) the breach of care caused
prol onged oxygen deprivation and an intercranial bleed, and
(4) the oxygen deprivation and bleed permanently harned
Br andon. Under the circunstances of this case, the unit
theory of liability did not relieve plaintiff of any burden
what soever

The rule of I|aw adopted by the mgjority actually
increases a plaintiff's burden in vicarious liability nedical
mal practice cases. In this case, evidence supports the jury's
conclusion that the patient's care was mshandled by a
di screte hospital wunit. It shows that an agent of the
hospital conmtted mal practice, either alone or as part of a
systeni s m snanagenent . In such a case, it should not be
necessary for the plaintiff to prove which individual is
cul pable. Arule requiring such a showi ng all ows hospitals to
benefit fromtheir enployees' fingerpointing and poor record
keepi ng.

The dissenting Court of Appeals judge believed that,

because a hospital nust render treatnent through its

13



physi ci ans and nurses, a plaintiff nust specifically identify
t he i ndi vidual s who are negligent, citing Danner v Holy Cross
Hosp, 189 Mch App 397, 398-399; 474 NWed 124 (1991). 1| do
not dispute that it is the doctors and nurses in the N CUthat
are alleged to be negligent in this case. However, to
conclude that, because there is no specifically named
individual, there is no physician-patient relationship to
support plaintiffs' claimagai nst defendant is fatuous.

In this case, every nenber of defendant's NICU had a
provi der-patient relationship with Brandon. Thus, no natter
whi ch individual was naned, that requirenment would be
satisfied. It would have been satisfied if plaintiffs and the
trial court had listed each nenber of the NICU and it was
satisfied by referring to those individuals collectively as

"the hospital neonatal intensive care unit."?

‘The majority tries to paint the NICU as only a physi cal
thing, "a geographic location within the hospital," rather
than a di screte coll ection of defendant's enpl oyees or agents.
Slip op at 10. Wiile | would agree that a physical unit
itself cannot form the basis of defendant's vicarious
liability, the term was an apt description of a group of
individuals. It is the group that breached the standard of
care inthis case. It distorts reason to conjecture that the
jury understood "t he hospital neonatal intensive care unit" to
be a physical thing and not a descriptive term enconpassing
t hose enpl oyees of defendant responsible for Brandon's care.

Mor eover, defendant argued that Nurse Pl anondon was the
sole nenber of its staff that plaintiffs clainmed to be
negligent. The trial court was justified in rejecting that
argunment on the basis of evidence. | agree with the Court of

(continued...)
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My viewis consistent with the Court of Appeals hol ding
in Tobin, supra. There, the panel held that SJI2d 30. 01 nust
be nodified to fit the facts of the case at hand. It
concluded that the trial court erred when it delivered the
foll owi ng generalized instructions:

When | use the words "professional negligence”
or "mal practice" with respect to the defendant's

conduct, | nmean the failure to do sonething which a
hospital's agents/servants/enployees of ordinary
| earni ng, judgnent or skill in this comunity or a

simlar one would do, or the doing of sonething
which a hospital's agents/servants/enpl oyees of
ordinary |l earning, judgnent or skill would not do,
under the sanme or simlar circunstances you find to
exist in this case.

It is for you to decide, based upon the

evi dence, what t he ordi nary hospital's
agent s/ servants/enpl oyees or [sic, of] ordinary
| ear ni ng, judgnent or skill would do or would not
do under the sanme or simlar circunstances. [ Id. at
672.]

Tobin correctly determ ned that the standard i nstructions
were too nonspecific to allow the jury to determ ne whet her
any of the defendant's enployees breached the standard of
care. Id. at 673. As in this case, the alleged mal practice
in Tobin was limted to the vicarious liability of a hospital
def endant. However, in sharp contrast to the case at hand,

the all egations of nedical negligence in Tobin were conpl ex.

%(...continued)
Appeal s that defendant should have requested nore specific
i nstructions namng the people withinthe NICUif it objected
to identifying the wongdoer as the unit. It did not do so.
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Al so, each of the individuals alleged to be negligent was
subject to a different standard of care. The plaintiff in
Tobin essentially alleged that a nurse anaesthetist, nedical
technician, emergency room surgeon, and critical care
physi ci an, or a conbination of them breached the applicable
standards of care. See id. at 660. She clained that those
breaches caused her husband to receive an unauthorized bl ood
transfusi on and that the bl ood was contam nated wi th bacteri a,
causi ng her husband's death. 1d. at 631.

Whereas the i nstructions nodel ed after SJI 2d 30. 01 needed
to be specific in Tobin, they were nore appropriately general
inthis case. Atrial court nust consider the facts of every
case and deliver instructions that best convey the applicable
| egal theories to the jury. Accordingly, | would endorse the
Court of Appeals clear directive to trial courts in Tobin:
“[1]nstruct the jury using a nodification of SJI2d 30.01 that
accurately delineates the standards of care applicable to the
various medi cal personnel who plaintiff contends commtted
mal practice . . . ." Id. at 675.

This is not a case of res ipsa loquitur, even as that

doctrine has been |oosely construed in M chigan.?° In a

"™ chi gan courts do not apply true res ipsa loquitur in
medi cal nmal practice cases. Strictly applied, res ipsa
l oquitur relieves a plaintiff of proving the exact negligent
act that caused an injury, looking only to the result when the

(continued...)
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nmedi cal mal practice case, a plaintiff may present expert
testinmony that, but for a breach of the standard of care, the
result in the case would not have occurred. This is
sufficient evidence of the breach to go to a jury. See Jones
v Poretta, 428 M ch 132, 154-155; 405 NWd 863 (1987). Res
i psa loquitur refers to circunstantial evidence of negligence
where the specific incidence of negligence cannot be
identified. Id. at 150, citing Mitcham v Detroit, 355 M ch
182, 186; 94 NWd 388 (1959). Here, the incidents of
negligence were identified, but the specific actor was not.
This is a stronger case for liability than the ordinary
claimof res ipsa loquitur. It is not necessary to specul ate
t hat sonmeone nust have been negligent on the basis that there
is direct evidence of negligence. This case does not rely on
expert testinony that, but for someone's negligence, Brandon
would not be inpaired, a conclusion unsupported by the
evi dence. Here, there was expert testinmony that a UAC woul d

not becone and remai n di sl odged for twenty minutes in a | evel

19(...continued)

plaintiff's <condition nust have happened through sone
negl i gence. Jones v Poretta, 428 M ch 132, 150; 405 NW2d 863
(1987); See Prosser, Torts (4th ed), 8§ 39, p 222-224. In
contrast, the Mchigan rule requires that the plaintiff prove
the breach of the standard of care, or "nore than a bad
result.” This is acconplished in a nedical mal practice case
w th expert testinony that the result woul d not have happened
had the plaintiff been treated in accordance wth the standard
of care. Jones, supra 151-156.
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three NICU if the staff had conplied with the standard of
care. That was direct evidence that the staff breached that
st andar d.

Moreover, this is not a case of the discrete negligence
of an individual caregiver. Rat her, what the evidence
established was a systemic failure of the N CU. Sever al
errors were nade related to the maintenance of the UAC
First, there was evidence that the UAC shoul d not have becone
di sl odged. This coul d have happened because it was i nproperly
inserted by one of the physicians or it could have happened
because Nurse Pl anondon di sl odged it when she checked Brandon.

Second, once the UAC becane di sl odged, there was evi dence
that someone in the N CU should have noticed sooner that
Brandon was in distress. Both Nurse Planondon and Dr.
Villegas were present. Third, there was evidence that either
Nur se Pl anobndon or both she and Dr. Sheeder gave Brandon too
great a volunme of Plasnanate and red blood cells within too
short a tine.

Finally, there was evi dence that Brandon's respirator was
set too high in response to his blood | oss, causing ruptured
alveoli in his lungs and contributing to his depl eted oxygen
| evel . This, |like the admnistering of Plasnanate, was a
nmedi cal decision that should not have been nmade by Nurse

Pl anondon.
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The evi dence does not reveal with certainty which nmenber
of the NICU staff was responsi ble for each of these failures.
It does establish that the nmenbers of the NICU as a group
breached the standard of care for a NNCU. Had the jury been
i nstructed on the negligence of Nurse Planondon, Dr. Vill egas,
or Dr. Sheeder, individually, it mght not have been able to
i dentify which was negligent. Evidence of who was responsi bl e
for the negligent acts was much nore readily accessible to
defendant than to plaintiffs. For that reason and because
this is a case of vicarious liability, plaintiffs did not need
to specify which nenbers of the NICU staff breached the
general standard of care.

The unit negligence instruction does not relieve
plaintiffs of their burden of proof under the circunstances of
this case. On the contrary, the mjority's blanket rule
oversinplifies the <case and increases the burden on
plaintiffs. Al though the majority's hol ding woul d be sound if
t he responsi bl e i ndi vi dual or individuals could be identified,
in this case it was not possible. The hospital staff failed
to record who took what action. The effect of the hol ding,
rather than reduce plaintiff's burden, is to insulate the
mal practi ce defendants fromvicarious liability.

There was evi dence here of substandard care given by a

hospital unit. The trial court's nodified instructions
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properly conveyed a legitinate legal theory to the jury
wi t hout risk of added confusion. |t was correct.
I11. Standard of Care

Def endant argues that because (1) the only negligence
alleged in this case was that of Nurse Planondon, and (2) al
nurses are subject to a local standard of care, the tria
court erred when it concluded that a national standard of care
applied in this case. As the majority notes, the Court of
Appeal s did not address this issue. Instead, it focused on
whet her the trial court abused its discretion when it admtted
Dr. Modanlou's expert testinony concerning the nationa
standard of care. This is understandable, as defendant has
consistently fused two distinct issues. Even in its brief
before this Court, defendant asserts the standard of review
for an evidentiary error. 1t does not identify what standard
of care applies to the alleged nmal practice, a | egal question.
Hence, the mmjority reaches an issue that was never clearly
argued or properly raised.

Whet her all nurses are subject to a local standard of
care is a |legal guestion that requires statutory
interpretation, which this Court reviews de novo. See
Cardinal Mooney High School v Michigan High School Athletic
Ass'n, 437 M ch 75, 80; 467 NW2d 21 (1991). It is an issue of

first inpression.
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Def endant relies on cases that do not reach whether
nurses can ever be considered specialists. | would reject its
argunment for two additional reasons: First, the trial court
correctly determined that plaintiffs all eged the negligence of
nore people than just Nurse Pl anondon. Because | believe it
was permssible to allege the negligence of the NI CU, the
standard of care here should be that applicable to the NI CU as
a whole, a national standard of care. See part I1.

This is not to be confused with the standard of care for
an Nl CU physician, a neonatologist, or an NICU nurse. 1In a
nmedi cal mal practice case where a plaintiff alleges a nore
techni cal breach, the nore specific standard of care for the
i ndi vidual alleged to have been negligent nmust be applied. In
this case, only the standard of basic care was at isSsue.

Second, even if Nurse Pl anondon were the only individual
all eged to be negligent, a nurse who is specially trained to
give advanced care is a specialist under ML 600.2912a,
subj ect to a national standard of care. Therefore, | disagree
with the "guidance" the majority offers to the trial court.
Here, every nenber of the NICU staff, both doctors and nurses,
had been specially trained to care for critically ill newborn
infants. Therefore, every individual and the unit as a whol e
were subject to the national standard of care for maintaining

a UACin a level three NICU
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It has been established that healthcare providers are
subject either to a national or a | ocal standard of care. In
1975, faced with the argunent that the locality rul e should be
abandoned for a nore national standard,! the Legislature
codified the two different standards of care for nedical
mal practi ce defendants. MCL 600.2912a. The |ocal standard
was desi gnated for the "general practitioner” and the national
for the "specialist.” It falls to this Court to determ ne
whi ch nedical caregivers fit into the category of "genera
practitioner” and which are "specialists.” On the basis of
the Legislature's directive in MCL 600.2912a, | woul d concl ude
that a nurse nmay be either, depending on the | evel of training
and expertise the job requires.

MCL 600. 2912a(1) provides, in relevant part:

[I]n an action alleging nmalpractice, the
plaintiff has the burden of proving that in |ight
of the state of the art existing at the tine of the
al | eged mal practi ce:

(a) The defendant, if a general practitioner,
failed to provide the plaintiff the recognized
standard of acceptable professional practice or
care in the community in which the defendant
practices or in a simlar conmunity, and that as a
proximate result of the defendant failing to

provide that standard, the plaintiff suffered an
injury.

"Tn his concurring opinion in Siirila v Barrios, 398 Mich 576, 625-630; 248 NW2d
171 (1976), Justice Williams argued for abandonment of the locality rule in favor of a
national standard of care for all medical caregivers. He urged local practice as but one
consideration in evaluating the standard of care.
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(b) The defendant, if a specialist, failed to
provi de the recogni zed standard of practice or care
within that specialty as reasonably applied in
light of the facilities available in the comunity
or other facilities reasonably avail abl e under the
circunstances, and as a proximate result of the
defendant failing to provide that standard, the
plaintiff suffered an injury.

Therefore, general practitioners usually are subject to a
| ocal standard of care and specialists are held to a nationa
standard. The | anguage of MCL 600.2912a quite clearly does
not distinguish between physicians and nurses when it
classifies "the defendant” in a nmedical nal practice case as a
specialist or general practitioner. There is no reason to
depart from the statute and treat physicians and nurses
differently, where the relevant issue is the level of the
defendant's training and know edge.

The majority, in an analysis that has the appearance of
being outcone determ ned, departs from the Legislature's
directive when it concludes that MCL 600.2912a does not apply
to nurses. It claims to rely on the plain |anguage of MCL
600.2912a in concluding that the specialist-general
practitioner dichotony does not apply to nurses.'? However
after disregarding the obvious scope of ML 600.2912a, the

majority bases its conclusion solely on the definitions of

"general practitioner,"” "specialist,” "practitioner,"” "nedical

2Slip op at 17.
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practitioner," "licensed heal th care pr of essi onal , "
"regi stered professional nurse,” "physician," and "practice of
medicine.” In so doing, it |ooks far afield of the statute,
whi ch pl ai nl y and unanbi guously applies to every defendant in
a medi cal mal practice action.

Next, given that all nedical malpractice defendants are
subject to MCL 600.2912a, one nust determ ne whether a nurse
may ever be considered a specialist for the purposes of the
statute. A specialist is "a person devoted to one subject or
to one particular branch of a subject or pursuit,” or "a
medi cal practitioner who deals only with a particul ar cl ass of

di seases, conditions, patients, etc. Random House Webster’s
College Dictionary (1997).

It is well established that one engaging in the prenatal
care of an infant is generally considered a specialist,
subject to a national standard of care. See, e.g., Thomas v
McPherson Community Health Center, 155 M ch App 700, 708; 400
NVW2d 629 (1986); Swanek v Hutzel Hosp, 115 M ch App 254, 257;
320 NwWad 234 (1982); McCullough v Hutzel Hosp, 88 M ch App
235, 241; 276 NWed 569 (1979). However, a specialist is
classified as such by virtue of advanced training, not nerely
by having concentrated in a specific area of practice. See

Jalaba v Borovoy, 206 M ch App 17, 21-22; 520 NW2d 349 (1994);

Dunn v Nundkumar, 186 M ch App 51, 53; 463 NW2d 435 (1990).
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Applying the facts of this case to that |aw, a nurse can
specialize in an area of care that requires advanced training
particular to a type of practice. For exanple, Nurse
Pl anondon specialized in neonatal intensive care. She
recei ved i ntensi ve traini ng before she could work in the NI CU
There was evidence that she was able to perform procedures
necessary for the needs of an infant in the level three NI CU,
for which even the resident doctor was untrained. Al staff
menbers specially trained to care for patients in a
speci ali zed hospital unit, including nurses, nust be subject
to a national standard of care for their individual roles.
Thus, if the only i ssue were Nurse Pl anondon's negligence, the
nati onal standard of care would apply to this case.

Even if the majority were correct that MCL 600.2912a
applies only to physicians, a |local standard of care should
not apply. Plaintiffs alleged that the NICU as a unit failed
to give Brandon the care he shoul d have received there. The
evi dence supported plaintiffs' theory that Brandon's UAC
shoul d not have been di sl odged | ong enough to spill half his
bl ood vol une, and the NI CU should not have responded as it
did. Where the care givenin aunit is specialized, all of it
shoul d be neasured agai nst the national standard for the basic
care offered to patients in such a unit.

It is apparent to me that defendant is enploying snoke
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and mrrors when asking for a new trial because a nationa
rather than a | ocal standard of care was applied. Defendant
never articul ated, either before the trial court or here, how
the two standards are different. Upon exam nation, it is
apparent that the |local and national standards for a
practitioner in an NICU are one and the sane. |If, on renand,
the trial court were to conclude that plaintiffs advanced a
cl ai magai nst only Nurse Pl anondon, her care of Brandon woul d
be neasured by the sane standard applied earlier. Merely the
nane, "local standard of care,” would be changed.
V. Concl usion

I would affirmthe Court of Appeals decision to uphold
the jury verdict against defendant. On the particular facts
of this case, | cannot conclude that it was error to instruct
the jury regarding the negligence of the hospital unit. The
I nstructions properly conveyed a valid legal theory of
vicarious liability to the jury w thout additional risk of
confusion. Mreover, the trial court was correct to apply a
nati onal standard of care to this case. Plaintiffs advanced
a cl ai magai nst nore than just Nurse Pl anondon.

Also, | would hold that nurses who (1) have received
specialized training to give advanced care and (2) practice
exclusively within an area of nedicine recognized as a

specialty are specialists within the meani ng of MCL 600. 2912a.
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Thus, even if plaintiffs' nedical malpractice claim were
prem sed only on Nurse Planondon's actions, the care she gave
Brandon shoul d be wei ghed on a national standard.

CavanaGgH, J., concurred with KeLLy, J.
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